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1. Introduction and 8 r

The monopoly cable industry has now failed on two prior
occasions to block enactment of meaningful program access rules,
once in the halls of Congress and once in their briefs in this
proceeding. Nonetheless, in the hope that three times is a
charm, cable now advances several of the same arguments that were
previously rejected in an effort to gut the Commission’s program

access rules on reconsideration.

Specifically, the cable industry continues to ask the
Commission to lend its stamp of approval to several types of
discriminatory conduct that Congress expressly prohibited. It

also asks the Commission to rewrite the 1992 Act in order to

1 The Bell Atlantic telephone companies ("Bell Atlantic")
are The Bell Telephone Company of Pennsylvania, the four
Chesapeake and Potomac telephone companies, The Diamond State
Telephone Company, and New Jersey Bell Telephone Company.
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raise procedural hurdles in the paths of aggrieved competitors,
and seeks the benefit of an affiliation standard that arbitrarily
favors cable over telephone companies. The cable industry’s
arguments, however, have no more merit today than when they were

rejected before.

Moreover, both Congress and the Commission have
recognized that the ability to obtain access to existing sources
of programming on reasonable terms is critical to the development
of competing distribution systems, including video dial tone.
Absent strict enforcement of the program access provisions in the
1992 Act, however, the cable industry will be free to continue
the very practices which Congress found have impeded competition.
Consequently, cable’s continuing efforts to avoid meaningful
program access rules must be rejected.

2. The Commission’s Rules Must Prohibit The Discriminatory
con t t The Cable Industry Seek o Va ate

As the Commission itself has recognized,? the 1992
Cable Act mandates the adoption of rules prohibiting
discrimination "in the prices, terms, and conditions of sale or

delivery" of video programming.? Notwithstanding this statutory

e pandgte,. cable interests continue to arane that the Commission )










exclusive contract.!! None of these factors comes into play as a
justification for the exceptions proposed here, however, and not

even the cable monopolists argue they do.

Third, the cable incumbents repeat their previously
rejected claim that a cable-affiliated programmer should be
permitted to engage in discriminatory conduct based on
differences in buyers’ -- as opposed to the programmer’s --
costs.”? But both the statutory language® and simple common
sense make clear that a difference in the buyers’ costs c;nnot
justify a price differential unless they have a demonstrable
impact on the geller’s costs. And as the Commission itself
found, permitting programmers to discriminate on this basis would
not only be contrary to the Act, but would also disserve the

public interest by artificially raising the retail price of

11 See 47 U.S.C. § 548(c) (2) (B).

12 The sole basis for this claim is a brief and ambiguous
colloquy on the Senate floor. See Viacom Pet. at 13. As the
courts have made clear, however, these kinds of snippets from the
legislative history are entitled to little weight. See, e.q.,
Weinberger v. Rossi, 456 U.S. 25, 35 (1982) (Court eschewed
reliance on the passing comments of one member); RCA Global
Communications, Inc. v, FCC, 758 F.2d 722, 733 (D.C. Cir. 1985)
(reliance on an isolated comment during Senate debate is entitled
to "little weight").

13 See 47 U.S.C. § 548(c) (2) (B).

14 For example, if a buyer spent comparatively little on
advertising and promotion, a programmer might have to spend more
locally to make up for it.
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The second provision, in contrast, identifies specific
practices that Congress concluded have been used to impede
competition, and that the Commission -- "[a]t a minimum" -- must
prohibit.” As a result, Congress provided in unqualified terms
that the regulations must "prevent" undue or improper influence,
"prohibit" discrimination, and "prohibit" exclusive contracts.?
These specific practices are per se unlawful, and no "threshold"
showing of harm can be required to establish a violation of the

Act.

Moreover, the statute expressly grants "[a]lny
multichannel video programming distributor aggrieved by conduct
that it alleges constitutes a violation" of these specific
prohibitions to "commence an adjudicatory proceeding at the
Commission."?” Simple common sense dictates that a competing
distributor is "aggrieved" whenever it is denied access to
programming, or is given access on disadvantageous terms, as a

result of a violation of these prohibitions. The notion that a

19 47 U.S.C. § 547(c) (1) (directing the Commission to
"prescribe regulations to specify particular conduct that is

prohibited"); see also H. Conf. Rep. No. 102-862, 1024 Cong., 2d
Sess. at 92 (1992) ("Conf. Report") ("the regulatlons nust

prevent" and "prohibit" the specific practices); H.R. Rep. No.
102-628, 102d Cong., 2d Sess. at 43 (1992) ("House Report") ("the
legislation requires the FCC to promulgate rules to prohibit" the
specific practices).

0 47 U.S.C. § 548(c) (2) (A-(D).

u 47 U.S.C. § 548(4d).



such a distributor can only bring a complaint if it first makes a
threshold showing of particularized competitive harm is absurd.?
4. The Commission’s Rules Must Prohibit The Conduct
e d I Statute W t Geo hic ts
The cable incumbents also claim that the specific
prohibitions contained in the Commission’s rules should apply
only in geographic areas where a cable operator affiliated with a
vertically integrated programmer operates a cable system.?
Again, however, cable’s argument is flatly contrary to the

statute.

Congress directed the Commission to prohibit vertically
integrated cable operators and satellite programmers from
engaging in all of the practices specified in the statute.?
Congress did not give the Commission discretion to decide which
of these practices should be prohibited, nor did it give the
Commission discretion to decide where they should be prohibited.

As a result, the Commission correctly concluded that its rules

2 If a competing distributor were to bring a complaint
seeking damages as well as declaratory relief, see infra pp. 1l1-

12, it would necessarily have to quantify its injury in order to
recover on its damages claim. Under the statute, however, no
such showing can be required to obtain declaratory relief or to
compel compliance.

B TWE Pet. at 7.

% 47 U.S.C. § 548(c). Likewise, the statute’s broader
prohibition against other types of unfair or deceptive acts or
practices applies without geographic limitation to all cable
operators, all vertically integrated satellite cable programmers,
and all satellite broadcast programmers. 47 U.S.C. § 548(b).

-8 -



should apply without geographic limits,? and cable’s belated

attempt to rewrite the express language of the statute must be

rejected.

5. The Commission Must Apply An Attribution S8tandard To
Cable That Is At lLeast As Stringent As That Applied To

Tel () (o] anies

The cable interests also again urge the Commission to
adopt an attribution standard for use here that is more lenient
than the standard that applies under the 1984 Act’s ban against

telephone company provision of video programming.?

Cable’s argument that it is entitled to preferential
treatment, however, is meritless. The purpose of the attribution
standard under the program access rules is to define a threshold
below which a cable operator will not control a programmer’s
actions. This is the same purpose that the attribution standard
purports to play under the rules banning telephone companies from

providing video programming.?

While it is true that the attribution standard that

applies to telephone companies is unduly stringent and should be

» Order at 5, 12.
% Liberty Media Pet. at 8.

z See 47 U.S.C. § 533(b) (applying the ban to telephone
company affiliates under common ownership or control).
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modified,? this does not justify granting preferential treatment
to cable in the interim. 1In fact, if the Commission
distinguishes between the two industries, it can reasonably do so
only by applying a stricter standard to cable than applies to
telephone companies, for two reasons. First, the 1992 Act bars
cable operators from exercising "influence" over a programmer,
whereas the 1984 Act’s ban against telephone companies providing
video programming applies only to progr&ﬁmers under common
ownership or control.”? Second, both Congress and the Commission
concluded that cable has used its transport monopoly to impede
the development of independent programming sources,?® while using
its control of available programming to impede the development of
competing distribution systems.’ These conclusions justify

applying a stricter -- rather than more lenient -~ standard to

cable.

2 In particular, the Commission’s telco-cable rules must
be modified in two respects to conform to the 1984 Act; the
"carrier-user" restriction must be eliminated, and interests of
greater than 5 percent that do not constitute "ownership" or
"control" must be permitted. See Petition of Bell Atlantic for
Limited Reconsideration, CC Dkt 87-266 (filed Oct. 9, 1992).

» Compare 47 U.S.C. § 548(c) (2) (A) with 47 U.S.C. §
533 (b) .

*  E.q., Competition, Rate Regulation and the Commission’s

Policies Relating to the Provision of Cable TV Service, 5 FCC Rcd
4962, 5021-32 (1990); House Report at 41 ("vertically integrated
[cable] companies reduce diversity in programming by threatening
the viability of rival cable programming services").

31 I_do
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6. The Commission Should Permit Damage Claims From Cable
9] o Pro -] v a e A
The Commission should, however, reconsider its order in
one limited respect. Specifically, it should permit complaining
multichannel distributors to seek damages if they have been

injured by a violation of the Act.®

There is no question that the Commission is authorized
to grant damages in appropriate instances. In the 1992 Act,
Congress granted the Commission broad "power to order appropriate
remedies" for violations of the statute’s program access
provisions.® This broad grant alone is sufficient to give the
Commission authority to award damages. In addition, however, the
Act also expressly gives the Commission authority to "establish
prices, terms and conditions" for the sale of programming, and to
grant all other remedies provided for under "any other provision
of this Act."® These "other provisions" of the Communications

Act expressly provide for the recovery of damages.®

Moreover, exercising this authority to grant damages in

appropriate instances will serve the public interest objectives

32 NRTC Pet. at 6.

3 47 U.S.C. § 548 (e)(1).

34 47 U.S.C. § 548(e) (1)-(2).
35

See, e.q., 47 U.S.C. §§ 207, 209.
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that underlie the program access rules. The availability of
damages will help to deter the types of conduct that Congress
found have been used by cable to impede competition. And
compensating multichannel distributors for their injury will
promote deployment of competing technologies by helping to ensure
that cable incumbents cannot torpedo the financial ability of new

competitors to deploy these technologies.

Respectfully submitted,
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Of Counsel Washington, D.cC. 20006
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